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I- ISSUES PRESENTED FOR APPEAL
The issue presented by this case is whether the trial court erred in
awarding the excess sale proceeds to the junior lienholder rather than the former
owner of the property.
II. STANDARD OF REVIEW
The trial court heard this matter pursuant to a stipulation as to the facts of
this matter. Therefore, this matter should be treated as an order of summary
judgment in favor of Alliance. On an appeal from the granting of a summary
judgment motion, the appellate court is to "consider the facts and inferences
drawn therefrom in the light most favorable to the losing party below, and as to all
legal questions,... '[to] review the trial court's conclusions for correctness,
granting them no deference."' Workman v. Brighton Properties.Inc., 976 P.2d
1209, 1210 (Utah App. 1999) (citations omitted); 4447 Associates v. First
Security Financial, 889 P.2d 467,470 (Utah App. 1995); State v. Pena, 869 P.2d
932, 935-36 (Utah 1994); Bonham v. Morgan, 788 P.2d 497, 499 (Utah 1990).
To challenge the trial court's findings, "it is the appellant's burden to
marshall the evidence, citing the appellate court to all the evidence in the record
that would support the determination reached by the trial court and then
demonstrate why, even when viewed in the light most favorable to the court
below, it is insufficient to support the finding under attack." Interiors Contracting,
Inc. v. Smith, Halander & Smith Associates, 881 P.2d 929, 933 (Utah App.
1994)(citations omitted). Further, "'[i]n order to properly discharge the duty of
marshaling the evidence, the challenger must present, in comprehensive and

fastidious order, every scrap of competent evidence introduced at trial which
supports the very findings the appellant resists."' id. (citing West Valley City v.
Majestic Inv. Co.. 818 P.2d 1311, 1313 (Utah App. 1991). If the appellants fail to
marshall the evidence supporting the finding under attack, that finding is
presumed to be valid. See Saunders v. Sharp, 793 P.2d 927, 931 (Utah App.
1990). Appellant in this case has failed to meet this burden, choosing to merely
recite the barest minimum of the facts and to reargue her case.
111. STATEMENT OF THE CASE
1.

On July 21,1998, the Trustee for Zions Mortgage Company

("Zions) deposited excess sale proceeds in an amount not less than $17,932.41
with the Court, which funds were obtained by the foreclosure of a trust deed on
behalf of Zions on June 9,1998. Record 1-5.
2.

Notice that the excess sale proceeds had been deposited with the

Court was sent to all parties with an interest in the property as indicated by the
title report on the property. Record 1-3.
3.

On or about August 6, 1998, Munford filed a Petition to Adjudicate

Disposition of Excess Proceeds, claiming an interest in the funds because of her
position as the former owner of the property in question. Record 6-10.
4.

On or about August 28, 1998, Alliance Funding Corporation

("Alliance") filed a Motion for the Release of the Funds being held by the Court
from the foreclosure sale, claiming an interest in the funds as the junior lienholder
with the next most senior interest in the property in question after Zions, the
foreclosing lienholder. Record 17-20.

5.

On or about September 18, 1998, Munford filed an Objection to

Alliance's Motion for the Release of Funds. Record 31-36.
6.

On November 9,1998, the parties submitted to the trial court a

stipulation as to the facts of the case for use in determining priority. Record 98100.
7.

At the hearing held on November 10, 1998, Alliance's Verified

Motion for the Release of Funds was granted by the Honorable Robert K. Hilder.
Record 101.
8.

The Order was entered on January 15,1999. Record 102-103.

9.

Munford filed her Notice of Appeal of this Order on February 1,

1999. Record 104.
10.

Alliance filed a Motion for Summary Disposition on or about March

8, 1999, which was deferred by this Court on April 15, 1999 in favor of having the
issues briefed. This Motion is not made a part of the record of the trial court.
IV, STATEMENT OF THE FACTS
1.

On June 9, 1998, the real property located at 2793 South 3095

West, West Valley City, Utah 84119 (the "Property") was sold at a nonjudicial
Trusteed sale to foreclose a Trust Deed and Note held by Zions Mortgage
Company (the "Zions Lien"). Record 99.
2.

The Zions Lien was a valid first lien on the Property. The Zions Lien

was recorded in the office of the Salt Lake County Recorder on November 30,
1993 as Entry No. 5668526 in Book 6813 at Page 18. Record 99.

3.

At the time of the trustee sale, Alliance held a Deed of Trust and

Note (the "Alliance Lien") signed by Jon James Badger, then owner of record,
representing a valid second lien on the Property. The Alliance Lien was recorded
in the office of the Salt Lake County Recorder on October 25th, 1995 as Entry No.
6197904 in Book 7256 at Page 923. Record 99.
4.

Ms. Munford obtained title to the Property by a Quitclaim Deed from

Jon James Badger to her, which was recorded on May 30,1997. Record 99.
5.

At the trustee's sale, Alliance was the highest bidder and

purchased the Property for $66,000.00. Record 99.
6.

On July 21,1998, the Trustee for Zions Mortgage Company

disbursed to Zions the amount of $47,947.59 to pay off its lien and deposited
excess sale proceeds in an amount not less than $17,932.41 with the Court.
Record 99.
7.

At the time of the trustee's sale, the total due on the Alliance Lien

was $47,882.50, plus interest at 14.84% per annum. Record 99.
8.

The Third District Court, the Honorable Judge Hilder presiding,

found that Alliance had priority of interest in the excess sale proceeds in
accordance with Utah Code Annotated §57-1-29 because of its position as a
second lien holder in the property and awarded the excess proceeds to Alliance
accordingly. Record 101, 102-103.
V. SUMMARY OF THE ARGUMENT
The one-action rule requires creditors who are secured by interests in real
property to foreclose that interest prior to seeking alternative means of recovery.

Excess sale proceeds recovered from a senior sale stand in the place of the real
property as far as a junior lienholder's interest are concerned. Therefore, any
junior lienholder has a priority claim to such proceeds over the former owner of
the foreclosed property. The one-action rule does not apply to junior lienholders
who have lost their security through no fault of their own.
Further, in regards to deficiency judgments, the restrictions regarding
deficiency judgments are limited to the foreclosing lienholder only and constitute
an offset for the advantages it gains in conducting a nonjudicial foreclosure sale.
VI- ARGUMENT
A.

Overview of the One- Action Rule

1.
The one-action rule set forth in Utah Code Annotated 78-37-1
requires a secured creditor whose debt is secured by real property to
foreclose upon the real property prior to seeking recovery by any
alternative means.
Munford has characterized the issue presented by this case as an issue of
first impression regarding the application of the one-action rule. So it is
appropriate to begin with an overview of the one-action rule and the caselaw
already surrounding its application to mortgages and trust deeds.
The one-action rule, set forth in Utah Code Annotated §78-37-1, states
that "[t]here can be one action for the recovery of any debt or the enforcement of
any right secured solely by mortgage upon real estate which action must be in
accordance with the provisions of this chapter." This provision requires creditors
who are secured in their debt to look first to the security for repayment of the debt
upon default in payment before seeking other means of recovery. Once the
security is exhausted, the creditor may then use alternative means to recover any

deficiency remaining unpaid. This rule has been held to apply to the foreclosure
of trust deeds as well as traditional mortgages. See City Consumer Services,
Inc. v. Peters, 815 P.2d 234, 235 (Utah 1991).
2.
The one-action rule does not apply to junior lienholders who have
lost their security through no fault of their own.
The priorities of junior lienholders and the application of the one-action
rule to foreclosures of trust deeds has been dealt with by the Supreme Court on
a couple of prior occasions, among which is City Consumer Services, Inc. v.
Peters, 815 P.2d 234 (Utah 1991). In Peters, the Court reiterated a decision set
forth initially in Cache Valley Banking CO. v. Logan Lodge No. 1453, B.P.O.E.,
88 Utah 577, 56 P.2d 1046 (Utah 1936), which held that the one-action rule did
not apply to junior lienholders who have lost the security for their lien through no
fault of their own, including the foreclosure of a senior lien against the property in
question. In such situations, the junior lienholder would not need to look to the
property as a first means of recovery. Since the debt owed to the junior lienholder
would no longer secured by real property that had been foreclosed upon by a
senior lienholder, there can be no reason to force the junior lienholder to engage
in "the idle and fruitless procedure of foreclosure" prior to seeking recovery of the
debt upon the underlying obligation as a general unsecured creditor. Cache
Valley, supra, at 1049. The Court in Peters said that "once the senior had
exhausted the security, the junior was free to proceed on its note." Peters,
supra, at 236. The one-action rule is merely a procedural formula to prescribe
the means by which a creditor must seek recovery of a debt owed, not as a way
to strip a creditor of the right to recover. Id. at 235, 237.

fi

3.
Fault under the one-action rule consists of blameworthy or
negligent conduct on the part of the junior lienholder.
The Court in Peters discussed what constitutes fault on the part of a junior
lienholder, saying that "'fault' must consist of blameworthy or negligent conduct
specifically when '1) the creditor lost its lien because of failure to record a notice
of assignment of mortgage; 2) the creditor released its lien because of its belief
that there was no equity in the collateral; 3) the creditor disposed of the collateral
by private sale under an illegal self-help remedy; and 4) the creditor lost its
interest in the collateral because of its failure to present a claim in a related
probate proceeding/" Id. at 236 (guoting First Security Bank of Utah, N A v.
Fleger, 658 F.Supp. 175, 182 (D. Utah 1987) Therefore, a junior lienholder must
have acted or failed to act in such a way that the security is impaired as a result
of that action or omission. Participating in the senior's foreclosure sale, as
allowed by law, does not constitute blameworthy or negligent conduct.
The Court in Peters further stated that a junior lienholder need not even
participate in the foreclosure of the senior lienholder. The Court said that it is the
fault lies with the debtor, not the junior lienholder, since it was the debtor who
jeopardized the security by defaulting on his or her payments. It would be
inequitable to require the junior lienholder to invest additional funds into the
property by being forced to bid at the senior's foreclosure sale just to preserve its
rights to seek full recovery from alternative means. Peters, supra, at 236-37.
What the Court did not say was that a junior lienholder who did choose to
participate in the senior's foreclosure sale should be punished for acting to
protect its interest in the property by not being allowed to recover any excess
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funds generated by the sale. Munford alleges, without any supporting caselaw,
that a junior lienholder who takes action to attempt to preserve its interest in the
one asset of the borrower that had been accepted as security for the loan cannot
recover anything from the excess sale proceeds or even seek alternative means
of recovery. Munford argues that, somehow, the junior lienholder would be "at
fault" for the foreclosure by taking action to protect itself by participating in the
senior's foreclosure sale, as allowed by law, while ignoring the fact that the
security would still exist and no action would need be taken by the junior
lienholder if the borrower had not defaulted on his or her payments. It is the
borrower's failure to pay that jeopardized the security, not the junior lienholder.
The result of finding a junior lienholder at fault for bidding at a senior's sale
would be that no junior lienholder would take any action . Instead, the junior
lienholder would allow the secured property to be foreclosed for only what is
owed on the senior lien and then would have to look to the remaining assets of
the borrower to recover on its debt, even if the real property was worth more than
the senior lien and could have fetched a higher price. Public policy would argue
against such an incentive.
B.

Application of the One-Action Rule to Excess Sale Proceeds

1.
The one-action rule has been previously applied to allow the
recovery of excess sale proceeds by a junior lienholder.
As early as 1941, it was the caselaw that a junior lienholder was entitled to
surplus proceeds received from the foreclosure of a senior lienholder's interest.
In Cowan v. Stoker, e t a L 115 P.2d 153 (Utah 1941), the Court held that in a
foreclosure upon a mortgage conducted judicially by the senior lienholder, a

junior lienholder could attach its lien to the surplus funds since it could not be
asserted against the land anymore. The Court reasoned that "[l]t would indeed
be inequitable to allow a mortgagor to claim the proceeds from the sale of land
which he had pledged as security for a debt to a mortgagee and force said
mortgagee to stand by with the debt unsatisfied and see his security vanish
Id. at 155-156. The Court went on to say that "[n]or is that inequity removed if
the mortgagee happens to purchase at the foreclosure sale and he himself has
created the surplus." Id. While the procedure may have varied, the right of the
junior lienholder to the surplus proceeds has not.
2.
Excess sale proceeds stand in the place of the foreclosed property
and therefore junior liens are attached to it.
The Court in Randall v. Valley Title, 681 P.2d 219 (Utah 1984) dealt with a
situation in which there were multiple liens upon real property and the recovery
and award of excess sale proceeds. In that case, the second lienholder
foreclosed upon its deed of trust, thus negating the lien held by the third
lienholder. There were excess funds realized from the foreclosure sale, for which
the third lienholder petitioned. The third lienholder also purchased the property
from the second lienholder. The Court in this case stated that "[although §57-129 does not specifically mention junior trust deeds or lienholders, the surplus
from the sale stands in the place of the foreclosed real estate and is subject to
the same liens and interests that were attached to it." Id at 221. This seems to
imply that if there are excess funds generated from a foreclosure sale, such
funds stand in the place of the real property so that a junior lienholder would

actually be required by the one-action rule to seek those funds first prior to
looking to the debtor's personal assets.
Randall is directly applicable to the case at hand in that there were excess
sale proceeds realized from the sale of a senior lien that stood in the place of the
foreclosed real property and to which the interest of the junior lienholder
attached. It is analogous to a situation in which only part of the property
encumbered by a lien is sold, leaving another parcel to which the remaining lien
would still be attached. Instead of being actual real property, though, it is the
excess sale proceeds or funds realized from the foreclosure sale.
3.
The excess sale proceeds provision is to protect junior interests
under a senior foreclosure sale.
Randall involved a senior lienholder which paid off a mechanic's lien
senior in priority to its own interests with the excess sale proceeds rather than
submitting the proceeds o the court, thereby depriving the junior lienholder of
those funds. The Court in Randall held that the junior lienholder was entitled to
the proceeds, not the foreclosing lienholder or any lienholders with an interest
senior in priority to the one foreclosed. In so holding, the Court looked to the
purpose behind the requirement that the excess sale proceeds be given to the
person legally entitled to them. The Court said that under a foreclosure sale,
"junior interests are protected by the requirement that the trustee distribute any
surplus proceeds to the person legally entitled thereto." id. at 221. The Court
stated that a lienholder who purchased at the foreclosure sale must pay the full
amount of its bid to the trustee, who would then distribute it to the next in priority,
either personally or by depositing it into the court. Id. at 221-22.

4.
There is no basis for requiring a junior lienholder to bid the entire
amount of the debt owed to it at a senior foreclosure sale.
Munford has repeatedly used the term "bidding in" throughout her brief,
which term is never defined or explained. It seems that by the use of this term,
Munford is also apparently alleging that a junior lienholder should be forced to bid
the entire amount of the debt owed to it at the senior's foreclosure sale or be
estopped from seeking excess sale proceeds. This argument is ludicrous. Such
a requirement would only increase the amount of excess sale proceeds received
by the trustee for the senior lienholder, which would then need to be turned over
to the court for distribution, and to which the junior lienholder would have a better
claim to the funds than the borrower.
Munford has used the term "bidding in" as being opposite "purchasing for
its own account" and has attempted to make a distinction between these two
terms without any specification as to what difference there may be. If by "bidding
in," Munford means that Alliance should have joined in Zions' foreclosure sale
somehow, it would be enlightening to know exactly how she proposes that such a
thing be done. There is no procedure for becoming a party to a nonjudicial
foreclosure action. Credit bids are not allowed by statute, as shown previously.
The only way for a junior lienholder to participate in a senior lienholder's
foreclosure sale is to bid as any other third party bidder. Then, other bidders will
either offer enough to cover senior and junior liens or the junior lienholder will
purchase the property for the amount of its bid, paying off the senior lien and
wiping out any junior lien.

It seems that by the use of the term "bidding in," Munford is attempting to
make a distinction regarding claims to excess sale proceeds between a situation
where a lienholder purchases property at a foreclosure sale and one where a
third party is the successful bidder. There is no distinction to be made. In this
case, Zion foreclosed its deed of trust upon the real property, thus wiping out
Alliance's security. At Zion's foreclosure sale, Alliance invested additional funds
beyond those it had already loaned and purchased the property. The debt owed
by Munford remained outstanding since it was not satisfied by the sale. The
excess sale proceeds were all that remained of the security for the debt owed to
Alliance and Alliance looked to that security first for the repayment of the debt, in
accordance with the one-action rule.
C.

The Deficiency Statute, Utah Trust Deeds Act, § 57-1-32

1.
The deficiency statute does not apply to a nonforeclosing
lienholder.
Munford sets forth as one of her concerns the issue of deficiency
judgments and alleges that allowing a junior lienholder to recover excess sale
proceeds would allow that creditor to avoid the statutory provisions regarding
deficiencies. What she fails to understand is that the deficiency statute only
applies to a lienholder that has conducted its own foreclosure sale, not to any
junior lienholders, whether they participate in the foreclosure sale or not.
Section 57-1-32 of the Utah Code Annotated deals with deficiency
judgments after a nonjudicial foreclosure sale. It states:
At any time within three months after any sale of property under a trust
deed, as hereinabove provided, an action may be commenced to recover
the balance due upon the obligation for which the trust deed was given as

security, and in such action the complaint shall set forth the entire amount
of the indebtedness which was secured by such trust deed, the amount for
which such property was sold, and the fair market value thereof at the
date of sale. Before rendering judgment, the court shall find the fair
market value at the date of sale of the property sold. The court may not
render judgment for more than the amount by which the amount of the
indebtedness with interest, costs, and expenses of sale, including trustee's
and attorney's fees, exceeds the fair market value of the property as of the
date of the sale. In any action brought under this section, the prevailing
party shall be entitled to collect its costs and reasonable attorney fees
incurred in bringing an action under this section.
This section clearly refers to balances due after a sale for which the trust deed
was given as security. This, therefore, limits the application of this statute to a
lienholder who has elected the option of nonjudicial foreclosure as its means of
recovery of the debt, not to junior lienholders whose security has been wiped out
by a senior lien foreclosure. See G. Adams Ltd. Partnership v. Durbano, 782
P.2d 962, 963-964 (Utah App. 1989); Sanders v. Ovard. 838 P.2d 1134, 1136
(Utah 1992). Munford's argument that Alliance is attempting to avoid statutory
limitations that would otherwise apply is misleading since the deficiency limitation
would not apply to Alliance, regardless of the outcome of Zions' foreclosure sale.

2.
The limitations on seeking a deficiency judgment are applied only to
a foreclosing lienholder to insure a fair sale and to offset the advantages it
receives from conducting a nonjudicial foreclosure sale.
The Court in Durbano stated several policy reasons for why the deficiency
statute was limited to a foreclosing lienholder only. It stated:
Nonjudicial foreclosure of a trust deed spares the beneficiary the cost of a
lawsuit and the delay and uncertainty of a six-month redemption period. It
is appropriate, however, to impose a price on these benefits. The price is
chiefly in the form of restrictions on the availability of a deficiency
judgment. The action must be brought almost immediately and the
deficiency amount will be calculated with reference to the fair market value
of the property rather than the amount bid. It is fair to extract this price

from the beneficiary who made the decision to take the nonjudicial
shortcut. It would be grossly unfair to saddle a beneficiary under a junior
trust deed with one aspect of that burden even though he or she did not
participate in the decision and received no corresponding benefit."
Id. at 964. The Court also pointed out a potential problem with applying the
deficiency rule to junior lienholders in that at the time of the senior's foreclosure
sale, the junior lien may not be in default. It would therefore be impossible for a
junior lienholder to comply with the three-month limitation and afterwards, it
would be unable to assert any claim against the borrower. ]dL
The protections built into the deficiency statute are to prevent a creditor
from setting up an unfair sale in which the property is sold for considerably less
than market value and then going after additional assets. This ties into the
requirement that the security for the particular loan be exhausted prior to any
other recovery being possible. The creditor seeking to recover on its debt by way
of foreclosure must make a fair opening bid in order to qualify for a deficiency
judgment, which is enforced by tying the amount of recovery possible to the fair
market value of the property at the time of the sale. There is, therefore, no
incentive to conduct a foreclosure that will not cover the debt for which it is being
sought. This cannot be said of the junior lienholder, who is not seeking to
foreclose, but merely to preserve its most likely source of revenue for recovery of
the debt owed to it.
D.

Munford's Appeal is Frivolous and Not Warranted by Existing Law

The statute regarding the foreclosure of trust deeds is clear and
unambiguous and it provides that any excess sale proceeds shall be distributed
to the person legally entitled to them. In the case before the Court, the real

property in question was burdened by a senior lien in favor of Zions in the
amount of $47,947.59 at the time of the sale, and a junior lien in favor of Alliance
in the amount of $47,882.50 at the time of the sale. Munford and Mr. Badger
defaulted on the Zions note, resulting in a foreclosure sale being conducted by
Zions.
Alliance then had two choices: either to bid at the senior foreclosure sale
or allow its security to be eliminated and sue directly on its note. Alliance elected
to bid at the foreclosure sale and was the successful bidder. By so doing,
Alliance was forced to expend further funds in paying off the senior lien and
outbidding other interested parties at the sale. Funds in excess of the amount
due Zions were received by the trustee and deposited with the district court, as
required by Utah Code Annotated §57-1-29. Those parties with a potential claim
to those funds were then noticed that they would need to apply to the district
court for the release of those funds. Alliance, standing as a junior lienholder with
outstanding balances due it from Munford and Mr. Badger under its Note,
requested and received those funds. Munford now seeks to not only take those
funds away, but also to force Alliance to expend further monies in seeking to
protect its interest under the Note.
Munford's appeal is not based on sufficient legal grounds so as to merit
further proceedings and it is frivolous. The trial court found that Alliance was the
person legally entitled to them, which is clearly in accordance with the statute
and the applicable caselaw. Existing law is clear on the issue of the disposition of
excess sale proceeds. This appeal is not warranted by existing law nor does it

constitute an argument made in good faith to change the existing law. The trial
court's decision should be affirmed and Alliance should be awarded its attorney's
fees and costs for defending this appeal in accordance with Rule 33 of the Utah
Rules of Appellate Procedure.
CONCLUSION
WHEREFORE, based upon the record and the arguments set forth above,
Appellee respectfully requests that the ruling of the trial court be affirmed and
that Appellee be awarded its attorney fees for having to defend this appeal.
DATED this Jl_ day of December, 1999.
LUNDBERG & ASSOCIATES
v^^J^dy J^rpepsen^
Attorneys for Affiance Funding Corp

CERTIFICATE OF SERVICE
I hereby certify that on this _/7day of December, 1999 I mailed a copy of the
foregoing Appellee's Brief to Russell A. Cline, attorney for Appellee, 10 West 100
South, #425, Salt Lake City, Utah 84101.

t^JU./

i^Judy JorgenseQ
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APPENDIX

UT ST § 57-1-19, Trust deeds—Definitions of terms
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Utah Code § 57-1-19
UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-19. Trust deeds—Definitions of terms
As used in Sections 57-1-20 through 57-1-36:
(1) "Beneficiary" means the person named or otherwise designated in a trust deed as the person for
whose benefit a trust deed is given, or his successor in interest.
(2) "Trustor" means the person conveying real property by a trust deed as security for the performance
of an obligation.
(3) "Trust deed" means a deed executed in conformity with Sections 57-1-20 through 57-1-36 and
conveying real property to a trustee in trust to secure the performance of an obligation of the trustor or
other person named in the deed to a beneficiary.
(4) "Trustee" means a person to whom title to real property is conveyed by trust deed, or his successor
in interest.
(5) "Real property" has the same meaning as set forth in Section 57-1-1.
(6) "Trust property" means the real property conveyed by the trust deed.
As last amended by Chapter 155, Laws of Utah 1988.

WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-20

UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-20. Transfers in trust of real property—Purposes—Effect
Transfers in trust of real property may be made to secure the performance of an obligation of the trustor
or any other person named in the trust deed to a beneficiary. All right, title, interest and claim in and to
the trust property acquired by the trustor, or his successors in interest, subsequent to the execution of the
trust deed, shall inure to the trustee as security for the obligation or obligations for which the trust property
is conveyed in like manner as if acquired before execution of the trust deed.
As enacted by Chapter 181, Laws of Utah 1961.

WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-21
UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-21. Trustees of trust deeds—Qualifications
(l)(a) The trustee of a trust deed shall be:
(i) any member of the Utah State Bar;
(ii) any depository institution as defined in Section 7-1-103, or insurance company authorized to do
business in Utah under the laws of Utah or the United States;
(iii) any corporation authorized to conduct a trust business in Utah under the laws of Utah or the United
States;
(iv) any title insurance or abstract company authorized to do business in Utah under the laws of Utah;
(v) any agency of the United States government; or
(vi) any association or corporation which is licensed, chartered, or regulated by the Farm Credit
Administration or its successor.
(b) Subsection (1) is not applicable to a trustee of a trust deed existing prior to the effective date of this
chapter, nor to any agreement that is supplemental to that trust deed.
(2) The trustee of a trust deed may not be the beneficiary of the trust deed, unless the beneficiary is
qualified to be a trustee under Subsection (1) (a)(ii), (iii), (v), or (vi).
Amended by Laws 1985, c. 64; Laws 1996, c. 182, § 25, eff. July 1, 1996

WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-22
UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-22. Successor trustees—Appointment by beneficiary—Effect—Substitution of trusteeRecording—Form
(1) The beneficiary may appoint a successor trustee at any time by filing for record in the office of the
county recorder of each county in which the trust property or some part thereof is situated, a substitution
of trustee. From the time the substitution is filed for record, the new trustee shall succeed to all the power,
duties, authority, and title of the trustee named in the deed of trust and of any successor trustee.
(2) The substitution shall:
(a) identify the trust deed by stating the names of the original parties thereto, the date of recordation,
and the book and page where the same is recorded or the entry number;
(b) include the legal description of the trust property;
(c) state the name of the new trustee; and
(d) be executed and acknowledged by all of the beneficiaries under the trust deed or their successors in
interest.
(3) If not previously recorded, at the time of recording the notice of default, the successor trustee shall
file for record the substitution of trustee, and a copy thereof shall be sent in the manner provided in
Section 57-1-26 to all persons to whom a copy of the notice of default would be required to be mailed by
Section 57-1-26. In addition thereto, a copy shall be sent to the prior trustee by regular mail to his lastknown address.
(4) A substitution of trustee shall be sufficient if made in substantially the following form:
Substitution of Trustee
(insert name and address of new trustee)
is hereby appointed successor trustee under the trust deed executed by
as trustor, in which
is
named beneficiary and
as trustee, and filed for record
, 19 , and recorded in Book
, Page
, Records of
County, (or filed for record
, 19 , with recorder's entry No.
,
Copyright (c) West Group 1999 No claim to original U.S. Govt, works
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County), Utah.
(Insert legal description)
Signature
(Certificate of Acknowledgment)
*16539 As last amended by Chapter 88, Laws of Utah 1989.

WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-23

UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-23. Sale of trust property-Power of trustee-Foreclosure of trust deed
A power of sale is hereby conferred upon the trustee which the trustee may exercise and under which
the trust property may be sold in the manner hereinafter provided, after a breach of an obligation for which
the trust property is conveyed as security; or, at the option of the beneficiary, a trust deed may be
foreclosed in the manner provided by law for the foreclosure of mortgages on real property. The power of
sale may be exercised by the trustee without express provision therefor in the trust deed.
As enacted by Chapter 181, Laws of Utah 1961.

WESTS UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-24
UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-24. Sale of trust property by trustee—Notice of default
The power of sale conferred upon the trustee may not be exercised until:
(1) the trustee first files for record, in the office of the recorder of each county where the trust property
or some part or parcel thereof is situated, a notice of default, identifying the trust deed by stating the name
of the trustor named therein and giving the book and page where the trust deed is recorded and a legal
description of the trust property, and containing a statement that a breach of an obligation for which the
trust property was conveyed as security has occurred, and setting forth the nature of that breach and of his
election to sell or cause to be sold the property to satisfy the obligation;
(2) not less than three months has thereafter elapsed; and
(3) after the lapse of at least three months the trustee shall give notice of sale as provided in this act.
As last amended by Chapter 88, Laws of Utah 1989.

WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-25
UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-25. Notice of trustee's sale—Description of property—Time and place of sale
(1) The trustee shall give written notice of the time and place of sale particularly describing the
property to be sold:
(a) by publication of such notice, at least three times, once a week for three consecutive weeks, the last
publication to be at least ten days but not more than 30 days prior to the sale, in some newspaper having a
general circulation in each county in which the property to be sold, or some part thereof, is situated; and
(b) by posting such notice, at least 20 days before the date of sale, in some conspicuous place on the
property to be sold and also in at least three public places of each city or county in which the property to
be sold, or some part thereof, is situated.
(2) The sale shall be held at the time and place designated in the notice of sale which shall be between
the hours of 9 a.m. and 5 p.m. and at the courthouse of the county in which the property to be sold, or
some part thereof, is situated.
(3) The notice of sale shall be sufficient if made in substantially the following form:
Notice of Trustee's Sale
The following described property will be sold at public auction to the highest bidder, payable in lawful
money of the United States at the time of sale, at the
in
,
County, Utah, on
, 19 , at
.m. of said day, for the purpose of foreclosing a trust deed executed by
and
, his wife, as
trustors, in favor of
, covering real property located at
, and more particularly described as:
(Insert legal description)
(Certificate of Acknowledgment, if recorded)
Dated

, 19_.
Trustee

As last amended by Chapter 88, Laws of Utah 1989.
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property—Time and place of sale

WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
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Utah Code § 57-1-26
UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-26. Requests for copies of notice of default and notice of sale—Mailing by trustee or
beneficiary—Publication of notice of default
(l)(a) Any person desiring a copy of any notice of default and of any notice of sale under any trust
deed may, at any time subsequent to the filing for record of the trust deed and prior to the filing for record
of a notice of default thereunder, file for record in the office of the county recorder of any county in which
any part or parcel of the trust property is situated, a duly acknowledged request for a copy of any such
notice of default and notice of sale. The request shall set forth the name and address of the person or
persons requesting copies of such notices and shall identify the trust deed by stating the names of the
original parties thereto, the date of filing for record thereof, the book and page where the same is recorded
or the recorder's entry number, and the legal description of the trust property. The request shall be in
substantially the following form:
REQUEST FOR NOTICE
Request is hereby made that a copy of any notice of default and a copy of notice of sale under the trust
deed filed for record
, 19 , and recorded in Book
, Page
, Records of
County, (or
filed for record
, 19 , with recorder's entry number
,
County), Utah, executed by
as trustor, in which
is named as beneficiary and
as trustee, be mailed to
(insert name)
at
(insert address)
(Insert legal description)
Signature
(Certificate of Acknowledgement)
(b) Upon filing for record of such request, the recorder shall index such request in the mortgagor's
index, mortgagee's index, and abstract record. Except as provided in this section the trustee under any
such deed of trust is not required to send notice of default or notice of sale to any person not filing a
request for notice as described herein.
(2) Not later than ten days after recordation of such notice of default, the trustee or beneficiary shall
mail, by certified or registered mail, with postage prepaid, a copy of such notice with the recording date
Copyright (c) West Group 1999 No claim to original U.S. Govt, works
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shown thereon, addressed to each person whose name and address are set forth in a request therefor which
has been recorded prior to the filing for record of the notice of default, directed to the address designated
in the request. At least 20 days before the date of sale, the trustee shall mail, by certified or registered
mail, with postage prepaid, a copy of the notice of the time and place of sale, addressed to each person
whose name and address are set forth in a request therefor which has been recorded prior to the filing for
record of the notice of default, directed to the address designated in the request.
*16544 (3) Any trust deed may contain a request that a copy of any notice of default and a copy of any
notice of sale thereunder be mailed to any person a party thereto at the address of such person set forth
therein, and a copy of any notice of default and of any notice of sale shall be mailed to each such person at
the same time and in the same manner required as though a separate request therefor had been filed by
each of such persons as provided in this section.
(4) If no address of the trustor is set forth in the trust deed and if no request for notice by such trustor
has been recorded as provided in this section, a copy of the notice of default shall be published at least
three times, once a week for three consecutive weeks, in a newspaper of general circulation in each county
in which the trust property, or some part thereof, is situated, such publication to commence not later than
ten days after the filing for record of the notice of default. In lieu of such publication, a copy of the notice
of default may be delivered personally to the trustor within the ten days or at any time before publication
is completed.
(5) No request for a copy of any notice filed for record pursuant to this section, nor any statement or
allegation in any such request, nor any record thereof, shall affect the title to trust property or be deemed
notice to any person that any person requesting copies of notice of default or of notice of sale has or claims
any right, title or interest in, or lien or claim upon, the trust property.
As last amended by Chapter 88, Laws of Utah 1989.

WESTS UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-27
UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.

§ 57-1-27. Sale of trust property by public auction-Postponement of sale
(1) On the date and at the time and place designated in the notice of sale, the trustee or the attorney for
the trustee shall sell the property at public auction to the highest bidder. The trustee, or the attorney for the
trustee, may conduct the sale and act as the auctioneer. The trustor, or his successor in interest, if present
at the sale, may direct the order in which the trust property shall be sold, if the property consists of several
known lots or parcels which can be sold to advantage separately. The trustee or attorney for the trustee
shall follow these directions. Any person, including the beneficiary or trustee, may bid at the sale. Each
bid is considered an irrevocable offer, and if the purchaser refuses to pay the amount bid by him for the
property sold to him at the sale, the trustee, or the attorney for the trustee, may again sell the property at
any time to the highest bidder. The party refusing to pay the bid price is liable for any loss occasioned by
the refusal, including interest, costs, and trustee's and reasonable attorneys' fees. The trustee or the
attorney for the trustee may thereafter reject any other bid of that person.
(2) The person conducting the sale may, for any cause he considers expedient, postpone the sale up to a
period not to exceed 72 hours. If the last hour of the postponement falls on a Saturday, a Sunday, or a
legal holiday, the sale may be postponed until the same hour of the next day which is not a Saturday, a
Sunday, or a legal holiday. The person conducting the sale shall give notice of the postponement by
public declaration at the time and place last appointed for the sale. No other notice of the postponed sale is
required, unless the sale is postponed for longer than 72 hours beyond the date designated in the notice of
sale. In the event of a longer postponement, the sale shall be cancelled and renoticed in the same manner
as the original notice of sale is required to be given.
As last amended by Chapter 82, Laws of Utah 1988.

*16546 WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-28
UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-28. Sale of trust property by trustee—Payment of bid—Trustee's deed delivered to
purchaser—Recitals—Effect
(1) The purchaser at the sale shall pay the price bid as directed by the trustee and upon receipt of
payment, the trustee shall execute and deliver his deed to such purchaser. The trustee's deed may contain
recitals of compliance with the requirements of Sections 57-1-19 through 57-1-36 relating to the exercise
of the power of sale and sale of the property described therein, including recitals concerning any mailing,
personal delivery, and publication of the notice of default, any mailing and the publication and posting of
the notice of sale, and the conduct of sale. These recitals constitute prima-facie evidence of such
compliance and are conclusive evidence in favor of bona fide purchasers and encumbrancers for value and
without notice.
(2) The trustee's deed shall operate to convey to the purchaser, without right of redemption, the
trustee's title and all right, title, interest, and claim of the trustor and his successors in interest and of all
persons claiming by, through, or under them, in and to the property sold, including all such right, title,
interest, and claim in and to such property acquired by the trustor or his successors in interest subsequent
to the execution of the trust deed.
As last amended by Chapter 68, Laws of Utah 1985.

WESTS UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-29
UTAH CODE, 1953
WEST f S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-29. Proceeds of trustee's sale—Disposition
The trustee shall apply the proceeds of the trustee's sale, first, to the costs and expenses of exercising
the power of sale and of the sale, including the payment of the trustee's and attorney's fees actually
incurred not to exceed the amount which may be provided for in the trust deed, second, to payment of the
obligation secured by the trust deed, and the balance, if any, to the person or persons legally entitled to the
proceeds, or the trustee, in his discretion, may deposit the balance of the proceeds with the clerk of the
district court of the county in which the sale took place. Upon depositing the balance, the trustee shall be
discharged from all further responsibility and the clerk shall deposit the proceeds with the state treasurer
subject to the order of the district court.
Added by Laws 1961, c. 181. Amended by Laws 1997, c. 215, § 7, eff. July 1, 1997.

WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-30

UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-30. Sale of trust property by trustee—Corporate stock evidencing water rights given
to secure trust deed
Shares of corporate stock evidencing water rights used, intended to be used, or suitable for use on the
trust property and which are hypothecated to secure an obligation secured by a trust deed may be sold with
the trust property, or any part thereof, at the trustee's sale in the manner provided in this act.
As enacted by Chapter 181, Laws of Utah 1961.

WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-31
UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-31. Trust deeds—Default in performance of obligations secured—ReinstatementCancellation of recorded notice of default
(1) Whenever all or a portion of the principal sum of any obligation secured by a trust deed has, prior
to the maturity date fixed in such obligation, become due or been declared due by reason of a breach or
default in the performance of any obligation secured by the trust deed, including a default in the payment
of interest or of any installment of principal, or by reason of failure of the trustor to pay, in accordance
with the terms of the trust deed, taxes, assessments, premiums for insurance, or advances made by the
beneficiary in accordance with terms of such obligation or of such trust deed, the trustor or his successor in
interest in the trust property or any part thereof or any other person having a subordinate lien or
encumbrance of record thereon or any beneficiary under a subordinate trust deed, at any time within three
months of the filing for record of notice of default under such trust deed, if the power of sale is to be
exercised, may pay to the beneficiary or his successor in interest the entire amount then due under the
terms of such trust deed (including costs and expenses actually incurred in enforcing the terms of such
obligation, or trust deed, and the trustee's and attorney's fees actually incurred) other than such portion of
the principal as would not then be due had no default occurred, and thereby cure the default theretofore
existing and, thereupon, all proceedings theretofore had or instituted shall be dismissed or discontinued
and the obligation and trust deed shall be reinstated and shall be and remain in force and effect the same as
if no such acceleration had occurred.
(2) If the default is cured and the trust deed reinstated in the manner provided in Subsection (1), the
beneficiary, or his assignee, shall, on demand of any person having an interest in the trust property,
execute and deliver to him a request to the trustee to execute, acknowledge, and deliver a cancellation of
the recorded notice of default under such trust deed; and any beneficiary under a trust deed, or his
assignee, who, for a period of 30 days after such demand, refuses to request the trustee to execute and
deliver such cancellation is liable to the person entitled to such request for all damages resulting from such
refusal. A release and reconveyance given by the trustee or beneficiary, or both, or the execution of a
trustee's deed constitutes a cancellation of a notice of default. Otherwise, a cancellation of a recorded
notice of default under a trust deed is, when acknowledged, entitled to be recorded and is sufficient if
made and executed by the trustee in substantially the following form:
*16551 Cancellation of Notice of Default
The undersigned hereby cancels the notice of default filed for record
, 19 , and recorded in Book
, Page
, Records of
County, (or filed of record
, 19 , with recorder's entry No.
,
Copyright (c) West Group 1999 No claim to original U.S. Govt, works
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County), Utah, which notice of default refers to the trust deed executed by
as trustor, in which
is named as beneficiary and
as trustee, and filed for record
, 19 , and recorded in Book
, Page
, Records of
County, (or filed of record
, 19 , with recorder's entry No.
,
County), Utah.
(legal description)
Signature of Trustee
As last amended by Chapter 68, Laws of Utah 1985.

WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-32

UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-32. Sale of trust property by trustee—Action to recover balance due upon obligation
for which trust deed was given as security
At any time within three months after any sale of property under a trust deed, as hereinabove provided,
an action may be commenced to recover the balance due upon the obligation for which the trust deed was
given as security, and in such action the complaint shall set forth the entire amount of the indebtedness
which was secured by such trust deed, the amount for which such property was sold, and the fair market
value thereof at the date of sale. Before rendering judgment, the court shall find the fair market value at
the date of sale of the property sold. The court may not render judgment for more than the amount by
which the amount of the indebtedness with interest, costs, and expenses of sale, including trustee's and
attorney's fees, exceeds the fair market value of the property as of the date of the sale. In any action
brought under this section, the prevailing party shall be entitled to collect its costs and reasonable attorney
fees incurred in bringing an action under this section.
As last amended by Chapter 68, Laws of Utah 1985.

WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-33
UTAH CODE, 1953
WESTS UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.

§ 57-1-33. Repealed
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
Search this disc for cases citing this section.
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Utah Code § 57-1-33.1

UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-33.1. Reconveyance of a trust deed
(l)(a) When an obligation secured by a trust deed has been satisfied, the trustee shall, upon written
request by the beneficiary, reconvey the trust property.
(b) At the time the beneficiary requests a reconveyance under Subsection (l)(a), the beneficiary shall
deliver to the trustee or the trustee's successor in interest the trust deed and the note or other evidence that
the obligation securing the trust deed has been satisfied.
(2) The reconveyance under Subsection (1) may designate the grantee as "the person or persons
entitled thereto."
Added by Laws 1995, c. 185, § 1, eff. May 1, 1995.

WEST'S UTAH CODE
TITLE 57. REAL ESTATE
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Utah Code § 57-1-34

UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 57. REAL ESTATE
CHAPTER 1. CONVEYANCES
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 57-1-34. Sale of trust property by trustee—Foreclosure of trust deed—Limitation of actions
The trustee's sale of property under a trust deed shall be made, or an action to foreclose a trust deed as
provided by law for the foreclosure of mortgages on real property shall be commenced, within the period
prescribed by law for the commencement of an action on the obligation secured by the trust deed.
As enacted by Chapter 181, Laws of Utah 1961.

WEST'S UTAH CODE
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Utah Code § 78-37-1

UTAH CODE, 1953
WEST'S UTAH CODE
TITLE 78. JUDICIAL CODE
PART IV. PARTICULAR PROCEEDINGS
CHAPTER 37. MORTGAGE FORECLOSURE
(Information regarding effective dates, repeals, etc. is provided subsequently in this
document.)
Current through End of 1999 General Sess.
§ 78-37-1. Form of action-Judgment-Special execution
There can be but one action for the recovery of any debt or the enforcement of any right secured solely
by mortgage upon real estate which action must be in accordance with the provisions of this chapter.
Judgment shall be given adjudging the amount due, with costs and disbursements, and the sale of
mortgaged property, or some part thereof, to satisfy said amount and accruing costs, and directing the
sheriff to proceed and sell the same according to the provisions of law relating to sales on execution, and a
special execution or order of sale shall be issued for that purpose.
As last amended by Chapter 172, Laws of Utah 1965.
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